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EQUITY. j not regularly paid at the particular days 
_— appointed for it; but wonld not decree 
Cases in which Courts of Equity will not/ the exceptant to pay a gross sum, to be 
give relief. computed at 5s per week, after default of 
In our last article we showed that there | Payment made. Where there is a clause of 
are many instances, even in the cases of | 90™!ne poence in a lease to a tenant to pre- 
fraud, accident and trust, in which courts | V’"t his breaking up and ploughing old 
of law have concurrent jurisdiction with| Pasture ground, it is otherwise; for the 
courts of equity, and also intimated that | tention of it there is to give the land- 
there were instances in such cases in which | ord some compensation for the damage 
courts of equity could not give relief,| #& has sustained, from the nature of his 
We will now consider this last class of | land being altered; and therefore in that 
cases: thus, formerly, a party might have | 45° the wholenomine pcenee shall be paid, 
waged his law in an-action of debt, and and not at the rate of five per cent. only 
yet neither a court of law nor of equity, for the rent received .” In fact, relief in 
could have given relief against the wager, | ©S°S of penalties is given only when the 
(Francis? Maxims, Introd. 6, 7). Nei-| Court can do it with safety to the other 
party; for it seems, if it cannot put him 
into as good condition as if the agreement 
stated damages; asa rent of £5 an acre had been performed, the court will not 
for ploughing up ancient meadow, (Aylet relieve, (Rose v. Rose, Amb. 322). 
v. Dodd, 2 Atk. 239; 3 Black. Com. 435). The rule seems to be, that relief will be 
In the case of Aylet v. Dodd, ‘Thomas | §!¥¢8 10 those cases only where the thing 
Aylet, by his will, charged his lands in| ™2y be done after wards,or a compensation 
C. with the sum of £10 per annum, for made for it, (1 Chan, Cas. 24; Cage v. 
the maintenance of a schoolmaster ;_ but Russell, 2 Ventr. 352; Descartot v. Den- 
the repairs of the school to be at the ex- | 2¢t 9 Mod. Rep. 22; Northcote v. Duke, 
pense of the master himself, The annu-|*- Eden, 321; Davis v. West, 12 Ves. 
ity was directed to be paid half-yearly, 475). ‘The compensation must be com~- 
at Lady-Day and Michaelmas; and if either plete and ample, and the party be put in 
of the payments should be in arrear for-| Precisely the same situation; otherwise 
ty-two days after it became due, then|*# court of equity will not relieve & nomi- 
ds per week was allotted by way of no- | Ne pence, (Sanders v. Pope, 12 Ves, 291; 
mine peence. The annuity had not been | Reynolds v. Pitt, cited 2 Price, 200, 
paid for six years, and the commissioners | C°"tT@). s 
of charitable uses awarded that the owner| Again: where the law has determined 
of the land charged should\pay all the | ® matter, with all its circumstances, eqaity 
arrears of the six years, and the nonime | C@nnot intermeddle against the positive 
pence, amounting to £45 and costs. I¢| rules of laws, (1 Fonb. Treat. Eq. b. 1. 
was expected that, supposing the owner ch. 1, a 334 Hovend. I rauds, Introd. 
should be decreed to pay the arrears, yet the | pp.12, 13; Story’s Eq, Jurisp. 54, s. 61 ; 
nomine poence would be relieved against | Kemp ve Prior, 7 Ves. erfingg In 
Ina court of equity, upon payin [eard v. Stanford, Cas. Temp. Talbot, 


¢ such |? 

5 loo * 3 in- 
sums as have been found in arrear. The|174, Lord Talbot said, “ There are in 
Lord Chancellor said, that the nomine pee- | 


stances indeed, in which a court of equity 
ne should stand according to the inten- jpever 8 


emedy where the law gives none, 
tion in all these cases, as a security for | * But where a particular remedy is 
legal interest, when the principal sum is 


ther a court of equity nor of law can 
relieve against a penalty in thé nature of 





viven by law, and that remedy bounded 
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Cases in which equity will not give relief. * 














and circumscribed by certain rules, it! and, therefore, the case is one of irreme- 
would be very improper for this court to!diable injury, Story,s Eq. Jurisp. ch: 2 
take it up where the law leaves it, and | pp. 5, 46; 2 Fonbl. Eg. b. 6, ch. 3, 5, § 


. 
, 


extend it further than the law allows.” 


In that case, relief was refused to a cre-| 
ditor of the wife against her husband | 


after her death, though he had received 
a large fortune with her on his marriage. 
So, where a man by accident omits to 


jand Redesdale’s Plead. 194, 4th ed; Q 
Ves. 245 ; 1 Eq. Ca. Abr. 131, note ll, 
Ves. 525; 2 Swanst. 214. The rule is 
‘laid down in a broader way by Lord Re- 
i'desdale, (Treat. Plead. 194, 4th ed.), 
, who says, “ It isageneral rule that no 


make a will, appointment, or gift, in fa-| one is bound to subject himself to punish- 
vor of some friend or relative, or leaves} ment, in whatever manner that punish- 
his will unfinished, Courts of Equity will ment may arise, or whatever may be the 
not give relief, Story’s Eq. Jurisp. ch. 3,| nature of the punishment. If, therefore, 
p. 55s. 61; Whitton v. Russell, 1 Atk. | bill requires an answer which may sub- 
448, 449 1 Madd. Chan. Pract. 39, 45, | ject the defendant to any pains or penal- 
46 ; 1 Wood. Lect. p. 214, Lect. 17;/ ties, he may demur, to so much of the 
Com. Dig. tit. “Chancery” [3 T. 8];! bill” 1° Atk. 539; 1 Swanst. 305 ; 





1 Fonbl, Treat. Eq. b. 1, ch. 3, s. 7, and 
note (x); Fran. Max. m. 9,8. 4. In 
Whitton v. Russell, 1 Atk. 448, a person 
left A £20 per annum by a codicil to his 
will, and after talking of making another 


| Billing v. Flight, 1 Mad. 230. As, ifa 
| bill charges any thing which, if confessed 
| by the answer, would subject the defend- 
‘ant to any criminal prosecution, or to any 
| particular penalties, as an usurious con- 


codicil and leaving him £15 more, the! tract, maintenance, champerty, simony, 
attorney told him that if B C and D,/S Ves. 405; 8 Price Ex. Rep. 616; 3 
whom he had made devisees of his estate, | P, Will. 375; 3 Ves. 495; 2 Sim. and Stu. 
would give A a bond to pay him £15/252; 1 Meriv. 401; 1 You. 308. And 
per annum, it would be sufficient ; B be-|in such cases, if the defendant is not 
ing present, promised that he and his/ obliged to answer the facts, he need not 
devisees would, and a draft was prepared, | answer the circumstances, though they 








but not executed ; testator lived five | 


weeks after, and A remained nine years | 
without demanding the performance of. 


the promise, or draft to be perfected, and 
then brings his bill, which was dismissed. 
The Lord Chancellor said, ‘* There is not 
any ground for relief on the head of ac- 


cident or fraud; at the time of making | 


the will, the testator talks only with one 
of the devisees of giving £15 per annum 
more to the plaintiff. ‘The testator lived 
five weeks afterwards, when it was 


always in his power, but does nothing | 
towards it; therefore there was no acci- | 
dent to prevent it, nor is it in the power of | 


this court to relieve against accidents which 
prevent voiuntary dispositions of estate 


legacy to this codicil.” 

So, if a fraud be committed by one 
party which ,involvs a crime rendering 
him liable to punishment, and redress can 
only be had by a discovery of the facts 
from the party himself, the law will not 
compell him to accuse himself of a crime; 


have not such an immediate tendency to 
criminate, 1 Ves. 247; 19 Ves. 227, 
228; 1 You. 308. In cases of penalties, 
if the plaintiff is alone entitled to them, 
and expressly waives’ them by his bill, 
the defendant shall be compelled to make 
the discovery, for it can no longer subject 
him to a penalty, Lord Uxbridge v. 
Staveland, 1 Ves. 56; 11 Ves. 372; 1 
Eq. Ca. Abr. 77; 2 Ves. 108; 16 Ves. 
239. 

| And where a person by his own agree- 
ment subjects himself to a payment in 
ihe nature of a penalty, if he does a par- 
ticular act, a demurrer to discbvery of 
that act will not hold, Morse v. Buck- 





; worth, 2 Vern. 44; East India Compdény 
nor is there any fraud; every breach of | 
promise is not to be called a fraud, nor | 
does it appear that the testator was) 
drawn in by his promise, not to add the’ 


vy. Neave, 5 Ves. 172. 

A. demurrer will also lie to a bill fora 
discovery, tending to shew the defendant 
guilty of any moral turpitude, as the 
| birth of a child out of wedlock, Parker, 
, 162; 2 Ves. 168; 2 Meriv. 698. 

A demurrer will also hold to a bill re- 
quiring a discovery which may subject 
| the defendant to any forfeiture of interest, 
or any thing in the nature of a forfeiture, 


1 Ves. 56; 2 Atk, 392; 1 Eq. Ca. Abr. 
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131, pl. 10; 2 Atk. 457. 1 id. 527.\ 


But if the plaintiff be alone entitled to 

the forfeiture, and he by his bill express- 
ly waives it, a demurrer will not hold, 
1 Ves.56: 2 Atk. 292: 2 Eq. Ca Abr. 
378; Redesd. Treat. Plea, 196, 197, 4th 
ed. 


PRACTICAL POINTS. 
EQUITY. 
Abatement of Suit-—Defect of Parties 
by Death, &c. 

In Lord Redesdale’s Treaties on Plead- 
ings, it is said, “ It is not very accurately 
ascertained in the books of practice or in 
the reports, in what case a suit becomes 
defective, without being absolutely aba- 
ted, and in what cases it abates as well as 
becomes defective. But, upon the whole, 
it may be collected, that if by any means 
any interest of a party to the suit in the 
matter in litigation becomes vested in 
another, the proceedings are rendered 
defective, in proportion as that interest 
affects the suit : so that, although the par- 
ties to the suit may remain as before, yet 
the end of the suit cannot be obiained. 
Mole v. Smith, 1 Jac. and W. 665. And 
if such a change of interest is occasioned 
by, or is the consequenc of the death of 
a ‘party whose interest is not determined 
by his death, or the marriage of a female 
plaintiff, the proceedings become like- 
wise abated or discontinued, either in a 
part or in the whole. For as far as 
the interest of a party dying extends, 
there is no longer any person before the 
Court, by whom, or against whom, the 
suit can be prosecuted. and a married 
woman is incapable, by herself, of prose- 


cuting a suit, as the interest of the plaintiff 


generally extends to the whole suit. 
Therefore, in general, upon the death of 
a plaintiff , or marriage of a female plain- 
tiff, all proceedings become abated. 1 
Eq. Cas, Abr. 1: Dick. 8: Adamson v. 
Hull, 1 Sim. and Stu. 249. Upon the 
death of a defendant, likewise, all pro- 
ceedings abate as to that defendant. But 
on the marriage of a female defendant the 
proceedings do not abate, though her hus- 
band ought to be named in the subsequent 
proceedings. Redesdale’s Plead. p. 58, 
5th ed.: 5 Vin. Abr. 147, Pl. 20: 1 Ven, 
sls. ¢ 


Practical Points.—A batement—parties—seperate estate. 








There are other cases which might be 
| mentioned, but we defer them to another 
occasion, and proceed to inquire by what 
means defects in a suit are supplied: or, 
if abated, how it is continued. Lord 
| Redesdale Treat, Plead. p. 61, 5th ed, 
|says, “It seems clear that if any property 
or right in litigation, vested ina plaintifi, 
jis transmitted to another, the person to 
whom it is transmitted is entitled to sup- 
ply the defects of the suit, if become de- 
fective merely, and to* continue it, or at 
least to have the benefit of it, if abated. 
It also seems clear, that if any property 
or right, before vested in a defendant, be- 
comes transmitted to another, the plain- 
tiff is entitled to render the suit perfect : 
if become defective, or to continue it, if 
abated, against the person to whom that 
property or right is transmitted. The 
means of supplying the defects of suit, 
continuing it, if abated, or obtaining the 
benefit of it, are—Ist, By supplemental 
bill, see Jones v Jones, 2 Atk. 110: 5 
Sim. 419 3 P 349: 2 Madd, R 240, 
349: but see 2 Sim. 469: 5 id 76, 628; 
3 Atk 817: 2 My. and K 235: 2ndly, 
By bill of revivor, Russel v Sharp, 1 Ves. 
and B 500: Phelps v Spurrill, 4 Sim- 
$21: Srdly, By bill of revivor and sup- 
plement, Russell v Sharp, 1 Ves, and 
Beam. 500 Merrywether v Mellish, 13 
Ves. 161; Rylands v Latouche, 2 Bligh’s 
P. C. 566; 4thly, By original bill, in the 
nature of a bill, of revivor; Backhouse v, 
Middleton, 1 Cas Chance. 173: 3 Chanc. 
Rep, $9: 2 Freem. 132: Moseley, 44, 
1S. C.: 1 Eq Ca abf® 2, pl 2 and 7, 83: 
Huet v Lord Say and Sele Select Cases in 
chancery, 53: Minshull v Lord Mohun, 2 
Vern 672; 6 Bro P C 36 Toml ed: or, 
5thly, By original bill, in the nature of a 
suplemental bill: 2 Eq Cs Abe 2, in 
marg: Ashburn v Usher, 6 Bro P. C, 20. 
Tolm ed: 1 Bro P.C. 205: Lloyd v 
‘Johnson, 9 Ves 87, 





———ae 


SEPARATE ESTATE, 


Where a woman has property settled 
to her separate use, she may bind that 
property without distinctly stating her 
intentions so, to do, and this by bond, bill, 
promisory note, or other obligation, Cop- 
pinv Gray, | Y and GC N C 205, 
Bullpin v Clarke, 17 Ves 365; Field 
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Praetical Points.—Charater of a servant. 





v Towel, 4 Russ 112; Murray v Bar- 
lee, 4 Sim, 82; and 3 Myland C 209; 
Owens v Dickerson, 1 Cr and Ph 48. 
Where, ‘also, a married woman having 
separate estate, but not knowing perfectly 
the nature of her interest, executes ap 
instrument by which she plainly shows 
an intention to bind the interest which 
belongs to her, then, though she may 
make a mistake as to the extent of the 
estate vested in her, the law will say that 
such estate as she may have shall be 
bound by her own act, per Lord Lans- 
dale M. BR. 5 Beav. 323. But where 
she enters into no bond, contract, cove- 
nant or obligation, and in no way contracts 
to do any act on her part, where the in- 
strument which she executes does not 
purport to bind or to pass any thing what- 
ever that belongs to her, and where it 
must consequently be left to mere infer- 
ence, whether she intended to affect her 
estate in any manner or way whatever, 
the case is entirely different, either from 
the case where she executes a bond, pro- 
missory note, or other instrument; or 
where ghe enters into a covenant or obli- 
gation by which she, being a married 
woman, can be considered as binding her 
seperate estate. Where, therefore, a 
married woman possessing seperate estate 
joined her husband in an “annuity deed, 
purporting to secure the annuity on her 
seperate estate, and the husband alone 
covenanted, and the wife entered into no 
obligation, and there appeared an agree- 
ment on her part to charge her separate 
estate, was not bound by the deed, Tul- 
lett vy Armstrong, ¥ Bea 319. 





CHARACTER OF A SERVANT. 


An injurious statement made in giving 
a character, though not true, is not ac- 
tionable, without proof of malice, Child 
v Affleck, 9 Band C 493. The rule laid 
down by Lord Mansfield in Edmunson v 
Stephenson, Bul N P 8, is, that the 
gist of the action must be malice, which 
must be directly proved. But if a com- 
munication is made as to a servant with- 
out any question asked, it will be libel- 
lous Blackburn v Blackburn, 5 Bing 
395, and when there was evidence of 
good conduct negativing the defendant’s 





direct motive. 


charge, maljce was implied ( Rogers v 
Clifton.) In a recent case, in England, 
this subject was much considered with 
reference to what would be evidence of 
malice. In answer to an inquiry as to 
the caracter of a governess, the defend- 
ant wrote a letter in which she said, “ I 
parted with her on account of her incom- 
petency, and nct being lady-like, nor 
good tempered.” To this letter there 
was the following a postscript : ** May [ 
trouble you to tell her, that this being 
the third time I have been refered to, I 
beg to Cecline any further applications,” 
In an action by the governess against the 
defendant for writing this letter, she gave 
evidence tending to negative the state- 
ment in it, of her qualifications, and she 
proved that previously the writer had 
recommended her as a governess. The 
Judge, (Lord Denman, C J) directed 
the jury that the letter, being an answer 
to an inquiry into the character of a ser- 
vant prima facia, it was privileged, but 
that the letter itself, and the facts proved, 
were some evidence for them, that the 
writer was actuated by express malice: 
to rebut any reference of which, the de- 
fendant .might have given evidence to 
show that the statement itself of the 
character was a true one, or that she be- 
lieved, or had reason to believe, it to he 
a true one. It was held by the court of 
Queen’s Bench, that this direction was 
right. * The court has already refused,” 
said Lord Denman, C J, in delivering 
judgment, “ a rule on the ground of mis- 
direction, and we are desirous in so im- 
portant a case, of repeating our reason in 
so doing. Itis because the law was laid 
down in exact conformity with the exist- 
ing authorities on the subject. A char- 
acter bona fide given of a servent, of any 
discription, is a privileged communica- 
tion, and in giving it, bona fide is to be 
presumed ; even though the statement 
should be untrue in fact, the master will 
be hela justified by the occasion, in ma- 
king that satement, unless it can be 
shewn to have proceeded from a malicious 
mind. Malice may be established by 
various proofs; one may be, that the 
statement is false to the knowledge of 
the party making it * * There 
was, undoubtedly, some evidence of the 
injurious character being dictated by some 
Of course, then, it will 
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be laid before the jury. * * We cannot 
place ourselves in their stead, and impose 
our judgement upon them. They have ad- 
yantages for attaining the truth which we 
do not possess, and are the proper tribunal 
for that purpose. Thy were bound to de- 
cide upon the weight of the evidence Jaid 
before them, and we connot say that they 
have done wrong in the present instance.” 


(Fountain v. Boodle, 2 Gale and D. 445.) 





IN BANKRUPTCY. 





U.S. District Court or Maine, Portianp. 
Before the Hon. Asher Ware. 


Smith, assignee of A. D. Lowell v. Gordon, 
et al. Oct. 2d, 1843. 


Acreditor ofa bankrupt by filing a bill in Equity 
against the bankrupt and his trustee for discove~ 
ry and relief, before the petition of the debtor to 
be declared a bankrupt, does not acquire a lien 
or right of priority against the assets in the 
hands of the trustee, that is protected under the 
last proviso of the second section of the bank- 
rupt law, 

If the suit is pending at the time of the petition in 
bankruptcy, the assignee, when appointed, has 
aright to take upon himself the eontrol and 
management of the suit, for the benefit of the 
general creditors. 

If he elect to prosecute the suit for the benefit 
.of the estate, it must beon condition indemnify- 
ing the plaintiff in the suit for all his reasonable 
expenses incurred in prosecuting it, and ‘n 
taking upon himself the responsibility of costs. 

If he elect not to take the suit into his own 
hands and ajlow the plaintiff inEquity to proeeed 
to a final decree, such decree will give the plain- 
tiff. a lien or right of priority against the prop- 

erty that is within the saving of the proviso. 

Though ali the property and rights of property of 
the bankrupt,are by operation of law transferred 
to and vested in the assignee by virtue of the 
decree of bankruptcy, the assignee is not bouad 
in all eases to take possession of every part. 

If any of tlie property or any right of property 
would be rather a burden than a benefit to the 
estate, the assignee will not ordinarily be bound 
to take pssession of it. 

If he elect not to take the possessory right re- 
mains in the bankrupt, and is good aginst all 
the world but his assgnee. 

The assignee’s right of election musst be exersised 
within a reasonable time. Ifhe lie by for an 
unreasonable time and allow third persons in 
the prosecution of their legal rights to acquire 
an interest or lien on the property, he will be 
held by such delay to have made his election 
not to take; 


This case was heard on a motion to 
disolve an injnuction issued on the peti- 
tion of Smith, the assignee of Lowell, to 
restrain the defendant from carrying into 
execution a decree in equity of the State 
courtin his favor, against Lowell and his 
trustee, Tukey. The bill was filed by 
Gordon in December, 1839, charging that 
Lowel, having in 1836, failed in trade 
and stopped payment, purchased a valu- 
tble farm in China, and paid for it with 
his own money, and caused the same to 
be conveyed to Tukey for the purpose of 
keeping it from his creditors, who held it 
In secret trust for the benefit of Lowell, 
the bankrupt. The cause proceeded, 
and was brought to a hearing in June, 
1841, but owing to causes, which it is not 
neccessary here to state, the decree was 
not made until June, 1843, While the 
bill was pending, Lowell petitioned for 
the benefit of the benkrupt law, and was 
by a decree of the court duly declared a 
bankrupt, March 2, 1842, but no certifi- 
cate of discharge has yet been granted. 
After the decree of the court on the bill 
in equity in favor of Gordon, on the pe- 
tition of the assignee claiming the benefit 
of the decree as assets for the general 
creditors, an injunction was granted re- 
straining the plaintiff in equity from car- 
rying the decree into execution, and the 
question now was on dissolving the in- 
junction. 

The. case was ably argued by Rand, 
for the assignee; F. Allen, for Gordon. 

Ware, District Judge—It is con- 
tended'on behalf of the defendants that 
they acquired a lien against the property 
in question, by the filing of their bill, 
that is within the saving of the last pro- 
viso of the second section of the bankrupt 
act; and the case of Allen ex parte, 5 
Law Rerorter, 369, is relied upon as a 
conclusive authority in their favor. If 
that case, decided under another jurisdic- 
tion, is applicabel to the jurisprudence of 
this State, it must be admitted that the 
authority is directly in point. That case 
was decided in the Northern District of 
New York, and was, what in that State 
is called a creditor’s bill ; that is, a bill 
by a judgment creditor for the purpose of 
discovering and reaching property, which 
cannot be taken on an execution at com- 
mon law. ‘It is,” says Judge Conck- 





ling, “a highly stringent remedy in favor 
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of judgment creditors given, (or recog- 
nised) and regulated by statute ,” and by 
the construction of the statute, or by 
usage in that State, is held to give to the 
creditor a lien, a priority or privilege 
against the assets discovered, to have 
them appropriated to the payment of his 
debt, in preference to the other creditors, 
It is to be observed that the decision in 
this case is professediy placed on the sta- 
tute and the local usage of that State, and 
not on the general principles of equity 
jurisprudence.* It does not, therefore, 
necessarily follow that a lien will be 
gained by the mere filing of such a bill 
in this State, where no such statute ex- 
ists and no sueh local usage prevails, mo- 
difying or extending the general remedies 
in equity. The clause of the bankrupt 
act saves rights and liens, which are valid 
by the laws of the States respectively, 
and these liens may be various in the 
different States. The bankrupt! act adopts 
the laws of the States respectively, and 
saves the liens in each State, which are 
valid by its own laws. 

Whether the filing of a bill in equity 
by ajudgment creditor, for the purpose 
of reaching property, which the debtor 
had conveyed in fraud of creditors, will 
give the plaintiff a lien or right of prior 
payment out of the property discovered 
over the other creditors, has never yet 
been decided in this State. ‘The case of 
Dermut 5 vs. Strong, John, Ch R 687, 
in some of tis features bears a strong ana- 
logy to the present case, That was a 
controversy between the assignee of an 
insolvent debtor and a judgment creditor 
for the possession of equitable property, 
which could not be reached by an cxecu- 
tion at common law. ‘The defendants 
claimed to hold the property as assignees 
of an insolvent debtor for the benefit of 
his general creditors, and the plaintiffs 
claimed it as judgment and execution 
crditors, entitled toa preference over 
the general creditors. The court decided 
in favor of the claims of the plaintiffs. 





| rupt. 





| ground that they had filed a bill in equity 
| for the purpose of reaching their property 
jand having it applied to the satisfaction 
| of their debt, but that they had acquired 
| by their judgment and execution a legal 
| preference and lien on the property, “It 
| was the judgment, and not the filing of 
|the bill in equity, that was held to give 
them the preference. ‘The decision, if { 
jrightly urderstand it, stands on the gen. 
|eral rule of equity in the administration 
| of assets, that a creditor, who by his dili- 
| gence has obtained a judgment, is entitled 
\in the administration of the assets in a 
|court of equity, against the heir of an 
jexecutor, toa preference over the gene. 
'ral creditors, (5 John, Ch R 643, ‘Thomp- 
ison vs Brown). Under the bankrupt law 
|a judgment creditor has no such prefer. 
ence over the other creditors, but must 
come in under the bankruptcy, and share 
equally with them. If indeed the judg. 
ment creditor had attached this property 
to his suit at law, and thus acquirad a 
inchoate lien that might have been g0 
perfected by a judgment as to bring it 
within the saving proviso of the act; But 
in the case of this creditor there was no 
attachment, and by the law of this State 
a naked judgment without an attachment 
gives no lien on the lands of the debtor 

The creditor’s lien, therefore, if he 
has one, stands on his bill in equity, and 
the proceedings under it. The special 
object of the suit was to reach property 
particularly described in the bill and al- 
leged to have been fraudulently placed 
by Lowell in the hands of Tukey for the 
purpose of keeping it from his creditors, 
under a secret trust for Lowell, the bank- 
[t is supposed that a bill of this 
nature is a sort of proceeding in rem, and 
gives to the creditor in equity a prefer- 
ance or right of prior payment out of the 
property over other creditors. But if 
the institution of a suit in equity gives 
to the plaintiff'a privilege or priority, it 
is a privilege or lien analogous to that of 
an attachment, and in this circuit it has 





And the reasoning of the court proceeds 
on the general principles of equity, and 
not on the local statute or any peculiar 
usuage of local jurisprudence. Their pre- 
ference, however, was placed not on the 


) Dataa NR 299 r? pe 
i 


er. » Data 
Eager v Price, wge h.o3. Wd. 367. 


nin - Whe 
Cornin: v. White. 





been decided upon grounds that I believe 
are satisfactory to the profession, that the 
lien created by an attachment is not such 
a lien as is within the proviso uatil it is 
perfected by a judgment, ,(Ex Parte, 
Foster. 5. Law Rep. 55.) Allowing, then, 
tur the filing'the bill all the effect that is 
rontended fer, by this analogy it will not 
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Bankruptcy.—Smith, assignee of A. D. Lowell v. Gordon. 





create such a lien as is within the proviso | the oni into his own hands, for the bene- 
yotil it is confirmed by adecree. And/ fit of all the creditors. 
as the lien: was but inchoate and imper- | jut there is another ground upon which 
fect when the decree of bankruptcy pas-|I think Gordon has a right to hold his 
sed, the right of the bankrupt to the pro- property, orso much of it as will satisfy 
perty; whatever it was, passed to the|this debt against the assignee. By the 
assignee, bankrupt act, all the property and rights 
And this conclusion is in conformity | of property of the bankrupt, by force of 
with the principles which govern in equi-|the decree of bankruptcy, pass to the 
ty, in the administration of assets. A |assignee by operation of law, and become 
creditor may file a bill ageing st the per-| vested in him as soon as it is appointed. 
sonal representativ e ot the heir of a de~| But though the legal title passes, he is 
ceased debtor, for the discovery of assets | not bound. to take possession of all. It is 
and the payment of his debt ; and on | pe rfectly well settled with respect to 
sucn a bill the court may make a decree|leaschold estates, under the English 
in his favor, 1. Story’s Equity, sec 546. - crupt laws, that the assignee is not 
And as a decree is in equity, although it| bound to take the lease, and charge the 
is not regarded at law, of equal dist lity | estate with the payment of rent, Cope- 
with a judgment, the decree will give the|land vs Stephens 1 Barn and "Alderson 
same priority or preference in a admi-|573. The rent may be greater than the 
nistration of assets as a Judgment that|value of the lease, and thus the estate 
is, it will give to the creditor a priority may be burthened instead of being bene- 
or preference over the other credi tors. | fited by taking the lease, and in such 
Though it seems that the court may on|a case the damnosa hereditas may be 
such a pill enter a more general decree | abandoned by the assignee. I have had 
for the benefit of all their creditors, such | occasion to consider this question in ano- 
as is entered on what in ees is proper: ther case, and I came to the conclusion 
ly called a creditor’s bill, that is, a bill| that this doctrine cqually holds under 
whtch a creditor brings for himself and|our bankrupt law. Ex parte Whitman, 
tor all the other creditors who choose to December, 1842. And I take the prin- 
come in and prove their debts under the | ciple to be a general one, that the assignee 
decree, I. Story’s s Equity, se6. 946, note|is not at least ordinarily bound to take 
2, sec. 547. 4. John, ch R. 610, 631, | into his possession property, which will 
Thompson vs. Brown, if in point of fact| be a burthen instead of a benefit to the 
such is not the decree most usually made. | estate, If the assignee elects not to take, 
4 John * Ch, 631, 638. Martin vs Mar-| the propert y, remains in the bankrupt 
| 








tin, 1 Vesey, sen, 211, Douglass vs Clay, and no one has a right to dispute his 
cited 10 ae 40. Brooks vs Reynolds, | possession. His possessory title is good 
t Bro. 183. Such a general decree is | agains t alithe world but his asignee, 7 
considered as a judgment for all the cre-|‘erm R 891. Webb vs Fox. 4 Bos 
ditors, and binds the assets so as to ex-jand Pull. 44 Towle vs Down. Thus in 
clude all prefe rences after the decree.| this case if the assignee elected uot to 
Buta creditor neither at law nor in 7 lity | take the right of the bankrupt and charge 
gains any preference by a race of dili-| the estate with the costs of a suitin equity 
gence before judgment or a decree. It | the j issue of which was uncertain, the 
appears to me therefore that Gordon gain-| right, whatever it was, remained in the 
ed no preference or exclusive right to} bankrupt, and might be pursued by any 
have his debt satisfied out of this property | creditor who had not proved under the 
by the institution of his suit alone, on | bankruptcy. 

the general principles of equity, howe ver | but the 1 assignee ‘how elects to claim 
it may be under the statute of New York; | the property. “Admitting that the claim 
but when that suit was carried toa final| might have deen maintained, if it had 
decree, the decree did give him such|been a eee while the bill in equity 
preference. The true course, it seems; was pending, and I am of the opinion, 
to me, would have been for the assignee, | on the wh ole, that it might, and conceding 
after the decree of bankruptcy, to have | further that a . final decree of the court is 
come in and taken the management of|nota bar tothe claim, which I think it 
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In Chancery.—Seldon v. Mann, et al. 








is; still my opinion is, that for another 
reason it is too late for the assignee suc- 
cessfully to make the claim now. If the 
assignee may elect to take or not to take 
any part of the bankrupt’s property, some 
period of time must be limited within 
which the election is to be made If he 
elects not to take, the property remains 
in the bankrupt, for his possession gives 
him a good title against every person ex- 
cept the assignee, and the assignee cannot} 
be allowed to held the title in this kind 
of abeyance for an indefinate or unlimited 
period, If with the knowledge of the 
bankrupt’s title or with the means of 
knowledge, he stands by without assert- 
ing his claim for a length of time, and 
allows third persons in the prosecution of 
their legal rights to acquire an interest in 
the property, it appears to me that he 
then comes too late to assert his claim; 
that the time for his election is then 
past. In this case, the property or right 
of property, had been in ligitation for 
more than two yerrs, when Lowell was 
declared a bankrupt. Large expenses 
had been incurred in the prosecution of 
the suit, and the issue was still unde-| 
cided and doubtful. Admitting that the 
assignee had then aright to assert and 
maintain his claim, he must be allowed 
a reasonable time to investigate the title, 
and determine whether it would be for 
the interest of the creditors to assert his 
claim or not. If he had elected to assert 
his right, it must have been on the con- 
dition of reimbursing to the plaintiffs in 
equity the reasonable expences they had 
incurred in the prosecution of the suit, 
and of becoming responsible for costs. 
If the assignee had no assets in his hands| 
to meet these expenses, and such was| 
the fact in this case, it would be unrea- 
sonable to require him to assert a doubtful 
claim for the sole benefit of the creditors | 
at the hazard of being personally liable for | 
the expence and costs. But the general | 
creditors might have come forward and re- | 
quired him to assert his rights by giving | 
him an indemnity. But it would be} 
highly inequitable to allow either the cres } 
ditors or the assignee to stand by and await | 





the issue of a doubtful suit, and where | 
it is decided in favour of the plaintiff, to) 
come forward and wrest from him the! 
fruits of an expensive and hazardous liti- 


gation. On this ground, | think it is too 


ee 
late for the assignee in behalf of the ge- 
neral creditors, now to elect, to assert hig 
title. The injunction must therefore be 
dissolved. 


IN CHANCERY. 

















Before the Hon. Freperick Wuairtts- 
seY, Vice Chancellor of the 8th Circuit, 

Henry R. Setpen v. CHESTRR Mann, 
et al. 


A sold and conveyed to B an estate in fee, sub- 

ject toa mortgage toC, and took a mortgage 

for the purchase money. 3B some time after. 
wards sold to C and D, portions of the wood 
and timber growing on the farm, and C and 

D cut down and removed the same, to the in- 

jury of the estate. On a bill filed by A to fore. 

close the mortgage, and for an injuction to re- 
strain waste, and for an account of the waste 
committed, or for the payment of the dai 
sustained by the waste. Held, that inasmuch 
as no action on the case in the nature of waste, 
could be sustained against the parties, the com. 
plainant was not entitlod toa + an ac. 
count of the waste committed by them, but 
must be left to his remedy at law. 

The grantee of a mortgagor is liable to be restrain 
ed by injnction from commiting waste, but 
he is nat liable to account to the motgagee 
for waste already committed, 


The complainant sold and conveyed to 
Chester Mann, a farm in Genesee County, 
and took from him a mortgage for the 
purchase money, dated in November, 1839, 
and payable in six equal annual install- 
ments. ‘I'he sale was subject to a previous 
mortgage to the Farmer’s Loan and Trust 
Company, of $1000. The mortgagor 
paid $200 in hand. After the first instal- 
ment became due, he sold to the other de- 
fendants separately, in separate sales, por- 
tions of wood and timber growing on 
the farm; and they cut off and removed 
the wood and timber thus purchassed by 
them, very much to the injury of the farm. 
The mortgagor was insolvent, and the pre- 
mises proved to be insufficient security for 
the paymemt of the mortgage money. The 
bill wus filed to foreclose the mortgage, and 
for an injunction to restrain waste, and for 
an account for the waste already ocmmitted 
or for the payment of the damages sus- 
tained by the waste. The mortgagor made 
default. The other defendants charged 
with the commission of waste, answef 


severally, claiming that they purchased 
the timber in good faith of the mortgagor 
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owning the fee of the premises, and deny | rest in the land is contingent. Neither 


knowledge of the mortgage. By consent /can he sustain trover for timber taken from 


a decree of sale of the mortgaged prem-| the mortgaged premises. 


This was held 


jses was talten, which were sold and pur-| in an action in the Supreme Court of this 
chased in at the master’s sale by the com-| State, brought by the mortgagee before 
plainant, for $100, leaving some 1,800 un- | forfeiture, (Peterson v Clark, 15; John’s 
paid on his mortgage. Proofs were taken | Rep. 205). In England, where the mort- 
as to the other defendants on account of! gagee is entitled to possession, he might 
the waste, and as to them the hearing is! possibly maintain an action sfter forfeit- 


on pleadings and proofs. 

H. R. Selden, for complainantin person. 

C. Danforth and A. P. Hascall, for de- 
fendants. 

Tue Vice Caancettor.—The injury 
to the premises detailed in the proofs, 
clearly amount to waste or a permanent 
injury to the inheritance. It is equally 
clear that an injunction was proper to re- 
strain either the mortgagor, or any claim- 
ing under him from the proceedings, by 
which the mortgaged premises were being 
stripped of the wood and timber essential 
to their value, as such proceedings were 
ofa character to injure the security, Bra- 
dy v. Waldron, 2, J. C. R. 143. 

The object of granting injunctions in 
such cases, is, however, merely to prevent 
or stay the future commission of waste, 
and the remedy for waste already com- 
mitted is merely incidental, and assumed 
to prevent multiplicity of suits, and to 
save the necessity of resorting to an ac- 
tion at law, (Watson v Hunter, 5 J.C. R. 
169; Winship v Pitts, 3 Paige, 256). 
The jurisdiction assumed by this court to 
decree an account for waste already com- 
mitted, supposes that the party doing such 
acts, Would be liable in a suit at law; and 
this court disposes of the whole matter, 


having once acquired jurisdiction properly | 
the decree for the deficiency would answer 


in order to do complete justice, and to save 
the parties the expence of another litiga- 
tion at law. It seems to be necessary 
then to ascertain whether the party would 








ure; but our Revised Statutes place mort- 
gages upon an entirely different footing 
from English mortgages—making them 
merely security for the debt, with no pow- 
er to take possession, except by purchase 
under a decree of sale, or under the power 
of sale contained in the mortgage: as 
against the mortgagor an accourt can 
never be practically necessary when the 
mortgage is accompanied by a covenant 
or other obligation to pay. As all the 
mortgagee can have is the mortgage mo- 
ney and interest, and, by our statute, in 
case of deficiency, he can have a personal 
decree for the deficiency, which is certain- 
ly as good as a decree upon an account 
for waste committed. The timber cut 
cannot be followed in specie, except in 
special cases. 

Our statute seems to make it the inte- 
rest and duty of the mortgagee to look to. 
his ‘security at the time of making the 
contract: and though he may call to his 
aid the plenary powers of this court to 
prevent by the process of injunction any 
injury to his security by the commission 
of waste, I doubt whether that power is 


| sufficient to decree him compensation for 
| waste ajready committed. As against the 


mortgagor himself, such decree would in 
most cases be of no practical benefit, as 


all the purposes of the mortgagee. 
If a stranger without any color of legal 
claim, should cut dows timber upon the ,, 


be liable in an action on the case in na-| mortgaged premises, the mortgagee could 
ture of waste, before determining whether| not maintain trespass against him; he 
damages should be decreed in this court;|has not the possession. The mortgagor 
at least this would seem to be so, unless | might prevent the continuance of this in- 


in some cases of equitable 


waste.— | jnry by an injunction; but I aprehend he 


Waste is an injury done to the inheritance, | could not also have an account for past 
and the action is given to him who has waste, unless in cases where he could 
the inheritance in expectancy, in remain-} sustain an action at law for his damages. 


der, or reversion. 


But he who has a re-| A person who comes in under the mortga- 


mainder for life only, cannot sue for waste,| gor by purchase, and cuts timber, cannot 
as he may never come into posession. So, certainly be in a worse position than he 


mortgagee cannot sue, esneciaily when 
is " =. 


+ 


the inortgare is not forfeite i, AS ius Inte 


cally as a trespasser. 
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sn shai eaiaipaaeaineel ai a 
legal notice of a recorded mortgage, and) Yates vs, Joyce, 11 J. R. 236, in which 
is liable to be restrained by an irjunction he could recover damages to the extent 
from the commission of waste; but I of his injury. 

doubt whether he is liable to account to; ‘The complainant must be left to his re- 
the mortgagee for waste already com-|medy at law, if he has any. The onl 
mitted. In this case the other defendants decree in this cause must be the usual 
brought in, purchased the timber standing one, already entered, of foreclosure and 
or the right of cutting timber, from ‘the sale, without any decree for an account of 
premises of the mortgagor, who had the | the waste committed; but under the cir. 
fee, and who had an apparent right tq sell. cumstances of this case, as the complain: 
The mortgagor by so selling, and for such ant properly obtained an injunction, there 
an object, committed waste himself; the} will be no decree in favor of the defend- 
purchasers were but his instruments. If! ants for costs. 

the wrong was one for which there would 
be a remedy in favor of the mortgagee,| “= 
though they might all be liable to him as| COURT OF COMMON PLEAS. 
joint tort-feasors. ButIdo not perceive) ~_ 

that the mortgagee has any such legal re- 7 
medy for an injury done to the premises| Before the Hon. M. Utsnoerrer and 
before he obtained possession. In this| judges InGLis, and INGRAHAM. 


case, the purchase was made under such | W D 
circumstances. When there was an evi-| '¢!/LJAM -yanenny 8 v. Conetius Kan 
ouse and Joun §, Wican, Oct. 2l, 


dent intention to strip the premises of its | mere 
timber, (very greatly to its injury:) _— | 1845. 
the mortgagor was insolvent, and when) | ‘Lal 
the purchasers must have known that his | — pororgn ‘a ee 
object was to get as much as possible tor| other circumstances, but itis the exclusive 
the timber, and then abandon the pre-| might of the jury to decide upon such testimo. 
mises in a ruined state, that justice would| ny, and there decision, will not be disturbed 
be no more than done if these purchasers} by the Gourt. Where a debt was contracted 


a * in New Jersey, and a defendant was proceed- 
were punished to the extent of the da-} ¢4 against under the absent debtor law. 


mage they have brought upon this farm. ! fejd, on demurrer, that it was not necessary 
If I could see that this court had the} to aver in the declaration’ or prove on the 
power properly to grant such adecree, it| trial that the attaching creditor resided in this 
would be réadily done; but it seems to acne might prevail, had that 
me to be a dangerous precedent, which, | And it seems, although that fact was not plead. 
if once established, would draw within! get yet the defendant might on the trial offer 
the jurisdiction of this court matters en- evidence, to destroy the foundation of the 
tirely foreign to it, and compel them to; bond given on the attachment. 
take an account of all the trespasses com- Proof of the execution of the Bond makes a pri. 
loeb eho mncttaaged vremises which! facie case on the part of the plaintiff. 
mitte P gaged p a The fact of nou residence should, however 
the mortgagee shou!d choose to bring be-| phe taken advantage of, in the proceeding, 
fore it. ‘The damage done to these pre-| under the absconding debtor’s act. 
mises is evidently much greater than the 
mere value of the timber taken from! TuHiIs was an action of debt on an at- 
them; and any account for the waste com- | tachment bond, executed on the discharge 
mitted, that could be taken, would very! of a warrant, issued under the abscond- 
inadequately remunerate the complainant | ing and non-resident debtor act, at the in- 
for the injury he has sustained; for, as I stance of the plaintiff for the penal sum 
understand it, the account would only be | of $240, conditioned for the payment of 
for the value of the timber taken, and\the penal sum of $120, sworn to be due 
not for the injury done to the premises.|the plaintiff in the affidavit, on which 
Lee vs. Alston, 1 Ves. Jr 78). It is pos-| said warrant was issued, and also for the 
sible, however, that the circumstances of | payment to each attaching creditor, who 
the case may be strong enough to enable should make claim, under the proceed- 
the complainant to maintian a special ac-|ings, the sum which should be due to 
tion on the case at law, similar to thatin such creditor from said defendant with 
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Kanouse, et al. 





excepting the admission before stated. 


Dormday v. 
costs. The bond bears date, May 24, 
1842. The cause was tried before his 


honor judge Ulshoeffer, on the 24th May, 
1843. On the trial, the counsel for the 
laintiff offered the bond in evidence. 
The counsel for the defendant inter- 
posed an objection to the reception of 
the bond, as evidence at that stage of the 


trial. on the ground that the plaintiff had | 


not shown either by averment in his de- 
claration, or by proof, that the warrant 
was properly issued, or the bond legally 
taken, and that the conrt could not take 
jurisdiction of the matter until such evi- 
‘dence was furnished. The Judge, how- 
ever, ruled that the evidence was admis- 
sible. 

It appears that the defendant had pre- 
viously demurred to the plaintiff’s de- 
claration, on the ground that the declara- 
tion did not contain an allegation that the 
plaintiff wasa resident of the State of 
New York, the original debt being con- 
tracted in New Jersy, but the demurrer 
was overruled. 

The plaintiff then proved an admission 
of the debt, by defendant Kanouse, and 
a promise to pay made jn New Jersy. 
The counsel for the defendant, thereupon 
requested his honnor the Judge to charge 
the jury—that there being no evidence 
that the plaintiff, or attaching creditor 
was a resident of this State, and that it 
appearing the contract was made in New 
Jersy, and no allegation of residence in 
the State of New York being contained 
in the declaration, the plaintiff was not! 
entitled to recover. 

This the learned judge refused to do, 
whereupon the defendant moved for a 
new trial on the above ground. 

Scoles and Cooper, for the plaintiff. 

J. M, Martin, for defendant. 

Utsnoerrer, J.—This is an action on 
a bond, dated May, 1842. The trial was 
in May, 1843, and the plaintifi’s witness 
proved the admission of Kanouse,. of 
$133, in or about January, 1842, being 
a balance of wages and borrowed money, 
and the witness thought there was $60 
or $70 more of borrowed money, claim- 
ed by the plaintiff than Kanouse would 
admit. The defendant proved payment 
of $81 from July, 1841, to May, 1842. 
The difficulty in the evidence of the 


The wages account would not cover all 
the plaintiff’s claim. The question of 
fact was fully and fairly put to the jury, 
-with the proper instructions as to the un- 
favorable character of testimony of casual 
adinissions. The transaction was involved 
in doubt, but the payments seem to be 
clear; if the jury were constrained to re+ 
yard the admission of $133, in January, 
1842, as made with full knowledge, then 





it might be suflicient. ‘The jury so re- 
garded it, and we are called upon to say 
that in judgment of law, they would not 
so far recognise the admission as to exclude 
prior payments on account; and that by so 
doing, they disregarded the evidence. We 
cannot hold, as a matter of law, that an ad- 
mission may not be made of a balance, so 
as to include all prior payments; nor 
can we say that admissions are insuffi- 
cient to prove borrowed money, of which 
there is no other evidence. If such evi- 
dence is doubtful and not favored, it must 
still be submitted to the jury to judge of, 
with proper instructions. I recollect 
that in this case my remarks were point- 
ed on this head, and that I expressed’ a 
strong opinion against such testimony of 
confessions or admissions, unless corrob- 
orated by other circumstances in evi- 
dence. But the jury thought that the 
defendant, Kanouse, where he admitted 
the $133 to be due, meant after deduct~ 
ing payments, which they suppose might 
have been applicable to borrowed moneys, 
of which the plaintiff, who is an igno- 
rant man, has no evidence but the confes- 
sion. My impression is, that the jury 
must have acted upon such grounds, and 
that we cannot prove, as matter of law, 
that they were precluded from so doing, or 
as matter of fact, that in so doing, they dis- 
regarded the clear weight of the evi- 
dence. My impression is, that if the 
cause was re-tried on the same evidence, 
it would produce the like result, On 
the trial I did not nor do I now 
feel satisfied as to the whole amount 
of the plaintifi’s claim, that is not a legit- 
imate cause for granting a new trial. In 
such a case, and on such testimony, the 
jury are to be convinced, and I am not 
prepared to say that there was no foun- 
dation for their verdict, or that they dis- 








plaintiff, was as to the borrowed money, 
having no proof but of an item of €20, | 


regarded the evidence or the charge. 
We still adhere to our opinion ex- 








oem 
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English Cases.—Blewit v. Middleton. 





Pressed on the demurrer in this case, that 
the plaintiff was not bound to prove, that 
the attaching creditor resided in this 


state, What would have been the con-| 
sequence if the defendant had proved | 


only contained the words, ‘‘pay to my order.’” 
Held no variance. 


This was an action against the aecept- 
or of a Bill of Exchange. The plaintiff 


the fact of non-residence is another mat-| declared that one 8.8., made his Bill of 


ter. The defendants did not plead the 
fact, but demurred to the declaration, be- 
cause the plaintiff did not aver the resi- 
dence, and we overruled the demurrer. 
The defendants afterwards at the trial, 
do not themselevs prove the non-resi- 
dence of the attaching creditor, so as to 
destroy the fouudation of the bond; but 
they again contend before the jury, that 
the plaintiff was bound to prove the resi- 
dence here as part of his case, We think 
that this point is untenable, ‘The de- 





Exchange, which he directed to defend- 
ant, and thereby required him to pay §, 
S., the younger, or order, the sum of £15, 
value received. There were two pleas: 
the first, denying the acceptance; and 
the second, the endorsement. At the 
trial before the undersheriff, a witness 
was called on behalf of the plaintiff, who 
said that he took the bill signed by the 


drawer to the defendant, who accepted it, . 


endorsed it, and left it with the witness 
for the benefit of the plaintiff. The bilf 








fendants had their election to contest the; when produced, appears to be, “ pay to 
validity of the proceedings, on the at-|my order,” instead of “to me or my or- 
tachment, or to give a bond in discharge| der,” as alledged in the declaration. A 
of the attachment. ‘I'hey gave the bond, | verdict having been found for the plain. 
and according to its condition, were liable | tiff. 

to pay § such demands as then existed | Pashley moved for a new trial, on two 
against the debtor, with costs. ‘The plain- grounds. First, there was no sufficient 
tiff having proved such demand, was | proof of an endorsement of the bill to the 
bound to dono more. The defendants) plaintiff, The traverse of an endorse 
were then to make their defence, and if | ment, puts in issue two things, viz, the 
they could have destroyed the foundation | signing and the delivery of the bill, 
of the attachment proceedings, by shew-| (Marsters v. Allen, 8; Mee, and W. 494; 
ing the non-residence of the creditor, | Adams v. Jones, 12, Adol. and Ell. 456), 


they did not do so. 
Verdict confirmed, with costs. 





ENGLISH CASES. 





IN THE EXCHEQUER. 


Before the Right Honorable Lord Asin- 
Ger, Chief Baron, and Barons Parke 
ALDERSON, GuRNEY and Ro.rs. 


Blewit, v. Middleton—June 3, 1843, 


BILL OF EXCHANGE—ENDORSEMENT—DECLAR- 
ATION—VARIANCE. 


In a traverse to indorsement of a Bill of Ex- 
change, a witness stated that he took the bill 
to the defendant, who accepted and endorsed 
it in the presence of the witness, and then de- 
livered it to him, to hold for the plaintifi. 
Held, that this was evidence to go to the jury, 
of an endorsement to the plaintiff 

In an action by endorsee, against the acceptor 
of a Bill of Exchange, the declaration alleged 
the bill to have been drawn, payable ‘‘ to me 
or my order.” The bill, when produced, 


| Lord Denman there said, a bill may be en- 


dorsed to a party in two ways; either by 


|a special endorsement, making it paya- 


ble to that party, or by blank endorse. 
ment and delivery to that party. Here 
the bill remained with the witness for 
the benefit of the plaintiff? Was thats 
sufficient delivery ? Secondly, the alle- 
gation in the declaration that the bill was 
drawn by S. S., payable “to himself or 
order,” is not supported by the bill it- 
self, which, when produced, appears to 
be “ pay to my order,” The words “ pay 
to my order,” were not the same as “ pay 
to me or my order.” In declaring on @ 
Bill of exchange, the legal effect of the 
instrument should be correctly stated. 
The allegation in the declaration amount- 
ed to @ Variance. 

Per Curiam.—Neither of the object- 
tions in this case can prevail. There is 
sufficient evidence of an endorsement of 
this bill. As to the second objection, 
there was no variance between the alle- 
gation, that the bill was made payable to 
A. B, or order, and the words of the in- 
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strument, which were “ pay to my or- 
der.” A. B. might order the bill to 
be paid to himself, or if he were to 
write his name on the back of the bill 
without any order, would it not be sufii- 
cient? 

Rule refused. 


Price v.Ress—May 26, 1843. 


DECLARATION—BALANCE OF AC- 
COUNT—PLEA, 


Where the plaintiff declares for a certain sum 
of money, and admits the payment of part, 
and the defendants pleads NUNQUAM INDEBI- 
TATUS, it is to be taken asa plea to the whole 
sum, and the plaintiff must_ prove the whole 
of his original demand. 

This was an action for work and Jabor, 
and materials, ‘The case was tried be- 
fore the undersheriff of Carmarthen, on 
the 27th April, anda verdict found for 
the plaintiff for £27 10. 

E. VY. Williams obtained a rule nisi to 
set aside the verdict and enter a verdict 
for the defendant, or a nonsuit. 

Bailey, Sir J, now shewed cause against 
the rule. The declaration in this case 
contained three counts: one in debt, be- 
gan by demanding £100, and admitted 
the payment of £89 2s.; the second was 
for work and labor and materials; and 
the third for £100, on account stated. 
To that declaration the only plea wes, 
never indebted. The question for con- 
sideration of the court was, whether un- 
der the plea nunquam indebitatus, the 
plaintiff proved a demand less than that 
for which he had given credit, the de- 
fendant was entitled to enter a non- 
suit. No case came at all within this. 


It became important to consider what! 
was the effct of admitting payment on | 


the record, and proving an amount of 
debt, less than the sum for which pay- 
ment was admitted. Lord Abinger, C. 
B.—What he admits in his declaration, 
need not be pleaded in a plea. He ad- 
mits the payment of £89 2s. 

Bailey, Sir John, The question is to 
what the plea of never indebted is 
applicable? No doubt, it is aplicable 
to the balance according to the decision 
of this court. The’ plaintiff claims only 
a balance of £10 18s, Is the defendant 








to turn round and say never indebted 
in £89 2., the sum admitted to have been 
paid? 

Abinger, C. B..—You don’t plead the 
particulars of demand. You plead the 
declaration. 

Bailey, Sir John.—Yes; and that has 
narrowed the balance to @10 18s. 

Abinger, C. B.—What is admitted in 
the declaration need not be pleaded. 
The declaration admits that £89 2s., had 
been paid. Then the defendant need not 
plead it. 

Bailey, Sir John.—In Nicholl v. Wil- 
liams, 2 M and W. 758, Mr. Baron 
Parke said, “ To avoid similar questions 
in future, the obvious course to be pur- 
sued in like cases, is for the plaintiff to 
adopt the mode of declaring, which we 
have been informed is now not unfre- 
quent ; to aver the part payment in the 
declaration, or to insert in the declaration 
the real amount which the plaintiff seeks 
to recover.” In Eastwick v. Harman, § 
Dowl. 141, Mr: Baron Alderson said, “tke 
plea of payment applies to the balance.” 

Abinger, C. B.—Here there is no 
plea of payment. There is no ocasion 
to plead payment of £89 2s. ‘The plain- 
tiff has admitted it. 

Bailey, Sir John—Freeman v. Crofts, 
4 M. and W. 4, shows what would have 
been the effect of a plea of payment. 
Here the defendant gave no evidence at 
all. He submitted at the end of the case, 
that we ought to be nonsuited, because 
we proved an amount of debt less than 
the amount stated in the declaration. 

Abinger, C. B.—You have admitted 
payment of a particular sum, which 
makes it needless for him to plead to it. 
Does not the whole record amount to the 
same thing as if he had pleaded that he 
had paid £82 2s? 

Bailey, Sir John.—The plea must be 
directed to the breach assigned in the de- 
claration—the breach assigned is the non- 
payment of the balance,(Alston v. Mills, 
Yy A. and E. 248). 

Abinger, C. B.—The difference between 
that case and this, is, there the defend- 
ant pleaded the payment—in this case he 
has pleaded never indebted, modo et 
forma, 

Bailey, Sir John.—Which is the bal- 
ance? the plea must be taken to be, ‘the 
was not indebted in the balance of £10 
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18s,’(Moss v. Jones; 1 Q. B. Reports, |1 McClel. and Y. 458; and 1 Y, ang Jer, 
397). 177; Clagett v Philips, 1 Y und Col, 

Abinger, C B.—There is no plea of|ch. C.; Radcliffe v Fursham, 2 Bro, P. 
payment put on the record. It is admit- | C. 514; Coombe v the City of London, 1 
ted you have received £89 2s., and your | Y. and Col. N. R: Newton v Beresford, 


only claim is a balance. He says he 
never was indebted to you in any bal- 
ance at all. He puts you to prove the 
‘whole. 

Gurney, B. and Rolfe, B. concurred. 

Rule absolute for a nonsuit. 

E. V. Williams was not called on to 
support the rule, 


IN CHANCERY. 
Before Vice Chancllor Wigram. 


Lord Walsingham v. Sir T, Goodriche, 
July 29, 1843. 


1 You. 377; Earl Glengall v Fraser, 9 
| Hare, 99: Bolton v Corporation of Liy- 
‘erpool, 3 Sim. 467: 1 My. C. 88. 


The Vice Chancellor—tThis case 
came before me upon a motion for pro- 
duction of certain documents. At the 
time of the motion, they were five in 
number. An affidavit has since been 
made, stating that three of them were 
letters written by Mr. Murray, and rela. 
ted exclusively to questions as to the title 
of Sir F Goodrich, to his estate, con- 
tracted, or alleged to have been contract- 





ed, to be sold. The plaintiffs have ac- 
\cordingly abandoned all claim to the pro- 











|ductioe of those three documents, and 

Letters between a solicitor and his client for the | consequnetly the question before me iste 
purpose of obtaining advice, as to matters con- | duced to this: ‘“twhether I am to order the 
nected with a contemplated sale of an estate, production of these letters; one dated 


but written penbing a treaty for that purpose : 149 
and prior to any dispute, Held, upon a mo- | April, 1342, addessed by the defendant 


tion by an alleged purchaser, to be privileged | t© his solicitor, Mr. Murray; the other 
so far as they contained professional advice, | dated in July, in the same year, address- 
but not as to any statements of facts contain- | ed by Mr. Murray to the defendant. The 
ed therein. question, therefore, which arises upon 
This was an application on the part of the motion is substantially this, namely, 
the plaintiff, for the production of certain} whether statements of fact made by the 
letters, which formed part of a corres- |defendant to Mr, Marray, his agent, 
pondance between the defedant and his/|for the purpose of obtaining his legal 
solictor, the facts’ and circumstances con- | advice, and the answer, thereto, are or 
nected with which sufficiently appears in| are not privleged ? 
the opinion delivered by the court. I state the case in that way, because, 
Roupell, Lovatt and Spurrier, for mo-' referring to Lord Cottenham’s decision in 
tion. | Desborough v Rawlins, to the decision in 
Tinney, Anderdon and, Howes, contra) Sawyer v Birchmore, and to the judgment 
The following cases were referred to| of the Lord Chancellor in Herring v Clo- 
in the course of the argument; Spencely| berry, | take the privilege now claimed to 
v Schulenburgh, 7 East. 357; Walker v be confined to statements of facts, made 
Wildmar ,6 Mad. 47; Cromack v. Heath-| for the purpose of obtaining advice; and 
cote, 2 Bro. and B. 4; Hughes v. Bid-| that the privilege—even in the case of a 
dulph, 4 Russ. 199; Ventyv. Poney ib.;/ solicitor—beyond which, at all events, 
Bromwell v. Lucas, 2B. and C. 745;|discovery is not sought, cannot be~ex- 
Greenough v. Gaskell, 1 My. and K. 93;) tended. The privilege is confined to 
Sawyer. v. Birchmore, 3 My. and K. 572; | statements of that kind. I have looked 
Greentaw, v, King, 1 Beav. 187; 4 You.|into the cases which were cited, to see 
and C. 145; Storey, v. Lord Lennox, 1 how the practice of the court stands upon 
- Keen, 341; 1 My. and Cr. 525; Nias v. | this highly important subject. Previous 
Nothern and Eastern Counties Railway! ly to Preston v. Carr, and Newton v Be- 
Company; 3 My. and C, 355; Desbo-| resford, the extent of professional privi- 
rough v. Rawlins, 3 My. and Cr. 517;| lege was cetainly not defined in the 
Mynn,v. Joliffe, 1 Moo. and R. 326;; way in which it now is. The law subse- 
Herring v. Cloberry, 1 Cr. and Ph. 251; quently became established to this extent, 
Jones y, Pugh, 1 Phill.; Preston v. Carr‘! that communications between _ solicitor 
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and client, pending litigation, and with | 
the view of obtaining advice as to that, | 
were privileged. The privilege was af-| 
terwards held to éxtend, not merely to 


templation. It was further extended to 
communications during disputes, which 
terminated in litigation, although none 
existed, or was contemplated at the time. 
A fourth question has arisen, lately, in 
a case which is still under appeal, name- 
ly, Coombe v. The City of London ; the 
point being whether opinions taken by 
the city of London, which, as between 
themselves and their opponents were pri- 
vileged, continue to do so, as between | 
themselves and third parties, the nature 
‘of the dispute being precisely the same ? 
The Vice Chancellor, Knight bruce, de- 
cided that it extended to those cases also. | 
The question in this case arises out of a/| 
treaty for the sale ofan ‘state ; whilst | 








pealing to the Lord Chancellor. The 
letters will, therefore, be protected, if an 
affidavit is made that they mearly contain 
legal advice, but not as to any statements 
of facts contained in them. 





MOOT POINTS. 
STATUTE OF LIMITATIONS, 


To the Editor of the Legal Observer. 

John Williamson, who formerly resid- 
ed in Southampton, in England, lent toa 
relative about twenty years ago, £500, 
for which he took his promissary note. 
About twelve years ago the relative of J. 
W. became insolvent, and J. W. pro- 
ceeded to London, where he took out and 
worked a commission of-bankrupt against 
his relative. 

John Williamson and William Small, 


the treaty was in progress according to| were chosen assignees under the commis- 
the defendant, but after it had ended in| sion, and the attorneys of the assignees, 
contract according to the plaintiff. At! that is to say, the agents of JohnWilliam- 
all events, it is admitted by both parties,!son collected in the effects of the bank- 
that the letters were written before any 'rupt. 

dispute arose, and were written by the de-| ‘The attorneys under the commission, 
fendant, to his solicitor, and from his so-| being the agents of John Williamson, re- 





licitor to him, upon the occasion of con- 
sulting him as to certain matters con- 
nected with the alleged contract, which 
is the subject of the pleadings in this 
case. If these were res integra, I shouid 
be strongly inclined to go the full length 
of holding that these documents were 
protected ‘The reasoning which applies 
to this case of discovery—sought frem a 
solicitor, and which I take from the judg- 
ment in Greenoug v. Gaskell, seems to 
me, to apply with equal force to discover- 
ry sought from @ client, as in a case like 
that before me. My mind cannot resist 


the force of the observations made in that | 


case as applied to the case before me. (Lis 
Honor, after commenting upon the eases 
upon this subject, concluded by observ- 
ing:) Under these circumstances, I do 
not find myself at liberty to do otherwise 
than to hold, that if the professional pri- 
vilege is to be extended beyond the limit 


ceived the moneys due the estate, and 
gave him credit personally, (not in his 
character as assignee) for all sums they 
had received under the commission ; and 
it appears that a ballance of £100, was 
due the estate when the matter came to be 
investigated, 

John Williamson and his agents, had a 
settlement of all their private accounts, 
and mutual receipts were given, but this 
account of the bankruptcy was overlooked. 

An act of parliment was, somewhere 
after this commission was worked, pass- 
ed, establishing a court of bankruptcy, 
-and by which it was declared, that all 
| previous commissions worked in London, 
\might on the solicitation of any creditor, 
‘be taken out of the hands of the assign- 
‘ees, and transferred to the Bankruptcy 
| court. 
| A creditor of the bankrupt did so cause 
| the proceedings to be so transferred to the | 





which has been laid down by the ordina-| court of bankruptcy, and on an investi- 
Ty practice of the court, the authority for! gation of the accounts, the above ballance 
doing so, ought to emanate from the Lord | appeared to be due the estate to the ass- 
Chancellor, and no one else. In decid-| ignees. 

ing the case as I do, the parties will have; John Williamson had not himself either 
an oppertunity, if they think fit, of up-| received, or paid any money on account 
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of the boankrupt’s estate, but he left the 
matters entirely to his agents, and he 
-made an affidavit to that effect, which was 
(as is usual on susch occosions) filed before 
the commissioners. 

John Williamson left England about 
ten years ago, and came over to the Uni- 
ted Siates, where he has ever since re- 
sided. Shortly after he had so left Eng- 
land, the agents of John Williamson were 
applied to, by the creditors of the estate 
for payment of the £100 due the estate, 
which application they resisted on the 
ground, that they had faithfully account- 
ed to John Williamson for all the money 
they had received under the commis- 


sion; but the court of bankruptcy made | 


an order compelling them to pay the 
£100, 

John Williamson is now about to re- 
turn to England, and his difficulty is, that 
if he do so, he will be liable to his agents 
in an action at law, for the payment of 
this £100. 

The agents of J. W., contend that, as 
at the time they paidthe £100 into the 


Court of bankruptcy, John Williamson | 
was out of England, the statute of limita- | 


tions did not begin to run, and that he is 
consequently liable to them on his return 
to Evgland, 

John Williamson, on the contrary con- 
tends that the statute of limitations be- 
gan to run imediately on the settlement 
of all accounts between his agents and 
himself, which is now about ten years 
ago. 

I shall be much oblged, Mr. Editor, if 
any of your numerous readers will turn 
attention to this point on the statute of 
limitations. 





PLEASANTRIES OF THE LAW. 


The Frying-pan ease. 


Smith y. Warner, Trin !3 Car. 2. 


Trespass for taking goods; the plaintiff 
counts de una Satagine Anglice. a fry- 
ing-pan! And after verdict for the plain- 
tiff, it was moved in arrest of judgment, 


because it ought to be Satagina for Sa-| 


tago signifies nothing then: and adjndg- 


ed fur the plaints? ; 


jor lt Satugo sicni- 





fies nothing, then no damages were given 
for it, and the difference was taken where 
the word signifies a nother thing; there it 
is ill, but where it is insignificant, it doth 
not vitiate,, (Sir T. Raym. Rep. 16) 








ABSURDITIES. 


To attempt to borrow money on the’ 
plea of extreme poverty.—To lose mo- 
ney at play, and then fly into a passion 
about it.—To ask the publisher of a new 
periodical how many copies he sells per 
week.—To ask a wine merchant how 
old his wine is—To make yourself gene- 
irally disagreeable, and wonder that no- 
| body will visit you, unless they can gain 
| some palpable advantage by it.—To get 
| drunk, and complain the next morning of 
a headache.—'l’o spend your earnings on 
liquor, and wonder that you are ragged— 
‘To sit’ shivering in the cold because you 
won’t have a fire till November.—To 
suppose that reviewers generally read 
more than the title-page of the works 
they praise or condemn.—To judge of 
people’s, piety by their attendance at 
church.—To keep your clerks on miser- 
able salaries, and wonder at their robbing 
you.—Not to goto bed when you are 
tired and sleepy, because “it is not bed- 
time.”—To make your servants tell lies 
for you, and afterwards be angry because 
they tell lies for themselves.—To tell 
your own secrets, and believe other peo- 
ple will keep them.—To render a man's 
| service voluntarily, and expect him to be 
grateful for it—To expect to make people 
honest by hardening them in a jail, and 
afterwards sending them adrift without 
the means of getting work.—To fancy 
thing is cheap because a low price is asked 

for it, 








| i$ REPORTS IN THE SUPREME 
COURT AND COURT OF ERRORS. 
| —We feel great pleasure in being able to 
}announce to our subscribers, that we 
/have made arrangements with the Re- 
porter of the Supreme Court and the 
Court of Errors, to give a series of cases 
cecided in those Conrts. 
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